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THE LAW OF ADOPTION 

One of the absorbing features of the law, is the vast number of 
by-paths down which the mind may stray and along which arise new 
viewpoints of human life and human problems. The law of adoption is 
one of these, perhaps more human than technical in most of its aspects, 
but fraught with interest for the lawyer and student of the law because 
so closely interwoven with the very foundation of that society which it 
is the duty of the lawyer to strengthen and uphold. 

The vast complexities of modern American life, the backwash of 
the war, the social and financial problems of the times, all seem to have 
interested the popular mind in this legal creation, and the fact that the 
average practitioner is but infrequently called upon to aid in thus adding 
in a legal way to the family, is reason sufficient for embodying in con- 
crete form the results of ah extended and close contact therewith. 

To trace adoption historically is an interesting commentary on 
racial and national life. 

Roman law is the unquestioned source of our adoption statutes of 
to-day. It is, therefore, of interest to consider, although briefly, the 
place and development of adoption under that system of jurisprudence. 1 

Its purpose was to create artificially the parental power for the 
benefit of a head of a family over a person not subject thereto by birth. 2 
It was designed to avoid the extinction of the family and to perpetuate 
the rites of family religious worship, so that it was frequently resorted to 
and became extremely important. 

There were two forms — adrogation and adoption so-called. Adroga- 
tion meant the adopting of a person — generally an adult — who was sui 
generis and independent. It was accomplished originally by special act 
of the patrician assembly, the comitia curiata; later by imperial rescript. 
Adoption was the legal act whereby a person who was in. the power of 
the natural head of his family passed out of the power of such pater 
familias to fall under the paternal power of a new father or head of a 
family. Originally this was accomplished by a father fictitiously selling 
his son three times, and his daughter or granddaughter once. 3 Later, 
Justinian simplified the procedure so that adoption became effective by a 
proceeding before a magistrate wherein appeared personally the person 
giving, the person given and the person receiving. 4 

1 One of the clearest and best expositions of adoption under Roman law is 
found in 2 Sherman, Roman Law in the Modern World (1-917) 83 et seq. 

2 Bernard, First Year of Roman Law (Sherman tr. 1906) § 292. 

3 A most interesting account of such procedure is found in Adam, Roman 
Antiquities (1814). 

* Appeal of Woodward (1908) 81 Conn. 152, 70 Atl. 453. 
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There were certain essential conditions to adoption. The first was 
that the adoption must imitate nature. 5 Secondly, there were certain 
requirements as to age and these sprung naturally from the first require- 
ment — for it would not have been imitating nature to have a son older 
than his father. Justinian declared that a man had to be older than the 
son he desired to adopt by the full term of puberty or eighteen years. 
Finally until A. D. 291, only a man could adopt. Women were there- 
after permitted a sort of limited form of adoption to comfort them for 
the loss of children taken from them. 

While in the earlier periods of the civil law adoption was interpreted 
broadly, it being held that by it the person adopted became to all intents 
and purposes a natural son, losing all that had been his by birth and pass- 
ing forever and a day out of the family into which he had been born, 8 
later this view was modified so that the son given in adoption remained 
in the. same relation to his own father as before and gained the succes- 
sion to his adoptive father if the latter died intestate. This marked an 
important change, for originally if surrendered in adoption and later 
emancipated by the adopting father, the child found himself without 
family. 7 

The adopted, as well as the person adrogated, took the name of his 
new father, keeping his old family name as a surname. 

Rome was not the only nation of antiquity that knew adoption. The 
practice was broadcast. The Code of Hammurabi composed 2285 B. C, 
speaks quaintly for the Babylonians. 

"Section 185. If a man has taken a young child 'from his waters' to 
sonship and has reared him up no one has any claim against that nursling. 
"Section 186. If a man has taken a young child to sonship and when 
he took him his father and mother rebelled, that nursling shall return to 
his father's house." 8 

The Assyrians, 9 the Greeks and the Egyptians all recorded it. In 
Greece, in the interest of the next of kin, it was provided that the cere- 
mony should be attended with certain formalities and take place at the 
time of certain festivals. 10 Among the Egyptians we have the historic 
adoption of Moses set forth in the words of Holy Writ, "And she 
adopted him for a son and called him Moses, saying I took him out of 
water." " 

The Hebrew law is silent on- the subject. Some writers have urged 
that the words of St. Paul show that it was well known to them, 12 but 

B So a eunuch could not adopt, but an impotent person might, because he might 
be cured. 

8 Succession of Unforsake (1896) 48 La. Ann. 546, 19 So. 602. 

* Markover v. Krauss (1892) 132 Ind. 294, 31 N. E. 1047. 

«Hockaday v. Lynn (1906) 200 Mo. 456, 98 S. W. 585. 

s In re Upton (1861) 16 La. Ann. 175. 

™ Morrison v. Sessions' Estate (1888) 70 Mich. 297. 38 N. W. 249. 

" Exodus 2 : 10. 

" Hockaday v. Lynn, supra, footnote 8. 



334 THE COLUMBIA LAW REVIEW 

it is submitted that these similes were painted by the great Apostle for the 
Romans 13 and the Galatians, 14 people who knew and practiced adoption. 

Adoption survives in most modern legal systems. In France it has 
always been prevalent but in early times it -varied in kind and with 
the locality. There was a form whereby a man took the name of the 
person adopting him and agreed to bear arms in his behalf. This did 
not give him any new property rights. Other rules governed adoptions 
not give him any new property rights. Other rules governed adoptions 
parents had charge of the education and property of the adopte, which 
authority ceased at the latter's majority. 

The Code Napoleon did not provide for an absolute change of 
family. Indeed it did not permit the adoption of minors, but prepared 
the way for adoption by creating what was termed an officious tutor- 
ship. 15 

The present Civil Code completely preserves Justinianian Roman 
law — the status is established, the adopte takes the family name of the 
adoptant in addition to his own, retains his right of succession in his 
old natural family and gains the new rights of succession in his adopted 
family as though born in marriage to such parents. 16 

Adoption among the ancient Germans was attended with military 
ceremonies and the placing of warlike weapons in the hands of the adopt- 
ed. 17 In more modern times, the German Civil Code 18 sets forth the 
method of procedure. It includes, inter alia, provisions that one who 
has legitimate descendants living cannot adopt and that the adopting 
person must have completed the fiftieth year — a requirement waived in 
certain cases — and be at least eighteen years older than the child adopted. 

Italy, 19 Spain 20 and Japan 21 all recognize adoption. Owing to the 
peculiarities of the Shinto religion — which includes ancestors as objects of 
divine worship — the preservation of the family so that there may be 
always some one to worship at the ancestral tablets, has rendered adoption 
most important in the land of the Mikado. 

We find adoption among the tribal customs of the Indians of the 
Western World. But, unfortunately for the Indians, the courts decreed 
that in cases like this their tribal customs went for naught, saying quite 
forcibly that adoption is purely statutory, accomplished by power of law 
not by act of the parties, and that while in the matter of marriages be- 

13 Epistle to the Romans 8: 16 and 17. 
14 Epistle to the Galatians 4: 4 and 5. 

15 In re Upton, supra, footnote 9. It is interesting to note that Napoleon 
believed to the contrary and held strenuously for "unlimited and reciprocal obli- 
gations between adoptant and adopte." 

16 Civil Code of France §§ 343-63. 

17 Succession of XJnforsake, supra, footnote 6. 

18 §§ 1741-72. 

*» Italian Civil Code §§ 202-19. 

20 Spanish Civil Code §§ 173-79. 

21 Japanese Civil Code §§ 837-70. 
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tween Indians tribal customs have been recognized, this was because they 
were in conformity to natural rights, whereas adoption is contrary to the 
natural law and cannot find its sanction in a custom which does not con- 
form to the statutory requirements. 22 

In Hawaii it rested anciently upon oral agreement and was of dif- 
ferent kinds; some children being taken merely to nurse and exercise 
parental care over, others to become one's own children and to live with 
the adoptive parent as such. Later on, agreement in writing became 
necessary. Then followed decisions holding that such a child did not in- 
herit unless the agreement of adoption specifically provided so; so that 
under the statute even an agreement "to adopt him as their son, to nurture, 
care for, educate and in all respects to provide for him as if he were 
their own issue," was without effect as conferring rights of inheritance. 
Finally the law in this respect was changed so as to give such rights. 28 

Strange at it may seem, adoption has never been known to the Scotch 
law or to the English law. Whether from sentiment or because of the 
peculiarities of feudal tenures, the fact remains that the common law has 
ever looked askance at this legal act 24 and no statute has recorded a 
change of sentiment. 25 Commenting at some length on the English law of 
to-day, a learned English authority has this to say : 

"The law of England knows nothing of adoption. Its theory is that 
the father, as legal guardian — and the same principle applies to the 
mother — cannot abdicate by any contract the position of parental responsi- 
bility, or rid himself irrevocably of the sacred duties of fatherhood. He 
may purport to do so, but the law will not recognize any such promise 
as binding; it allows him to retract and repudiate it at any time. But a 
father — or mother — may by abuse, neglect or misconduct, forfeit this 
right to the custody and control of his children, and in such a case the 
Court of Chancery, acting in its quasi-parental character, asserts its au- 
thority, and may countenance the claim of an adoptive parent ; but even 
then it does so not in virtue of any rights in the adoptive parent, but in 
the interests of and to secure the welfare of the child." 28 

In the United States adoption is now general, but it was not until 
the middle of the nineteenth century that statutes changing the common 
law so as to permit it were enacted, Massachusetts in 1851 being the first 
of the common law states so to legislate. 27 

There are as many shades of distinction as there are statutes, so that 

22 Non-she-po v. IVaimi-ta (1900) 37 Ore. 213, 62 Pac. IS; Henry el al v. 
Taylor (1903) 16 S. Dak. 424, 93 N. W. 641. 

23 See generally Estate of Nakuapa (1S72) 3 Haw. 400; Melish v. Bal (1869) 
3 Haw. 123; Kiaaina v. Kahanu (1871) 3 Haw. 368; In re Kamarawa (1883) 6 
Haw. 386; Estate of Wilhelm (1900) 13 Haw. 206; Leialoha v. Wolters (1912) 
21 Haw. 304. 24 Hockaday v. Lynn, supra, footnote 8. 

20 17 Halsbury, Laws of England (1911) 111. 

26 Cye. 1371-72; being an excerpt from a letter by Edward Manson, Esq., of 
the Middle Temple, London. 

27 Ross V. Ross (1878) 129 Mass. 243. Only Louisiana and Texas preceded 
Massachusetts in point of time. Keegan v. Geraghty (1891) 101 111. 26. 



336 THE COLUMBIA LAW REVIEW 

all that can be done within the confines of such a paper as this is to 
point out briefly some of the unique requirements. 

The Massachusetts statute contains a provision that the adoption 
must be of a younger person not the "wife or husband, or brother, sister, 
uncle or aunt, of the whole or half blood" of the petitioner. 28 

New Jersey requires the petitioner to be ten years older than the 
child to be adopted. In certain cases the statute provides for the appoint- 
ment of a next friend — usually the court clerk — to consent on behalf of 
the infant, and in such cases requires the publication in a county news- 
paper designated of the intention to adopt. Children societies can only 
consent to an adoption if they are incorporated under the New Jersey 
law. Where the child is in the custody of a society from another state, 
the adoption must be predicated on the parents' consent or on the theory 
of an abandonment. 

In Louisiana the person adopting must be at least forty years old 
and at least fifteen years older than the person adopted. 29 This reflects 
directly the Roman law requirement relative to the adoption imitating 
nature. 

From Spain through Mexico the law worked its way into Texas, 
where it has been held that no person having a legitimate child living 
can adopt a co-heir with his child, 30 and more recently that as against a 
child born in lawful wedlock the adopted person cannot take more than 
one-fourth of the estate. 31 In this latter case, the court pointed out that 
under the Texas statute the adoption does not constitute the adopted 
person a member of the family nor does it confer the privileges nor 
impose the duties of parent and child — it merely gives certain rights of 
succession. 

The Connecticut law requires that the husband and wife must join 
in the adoption proceeding and that the child becomes the child of both. 
It permits the adoption of adults, but provides, as in Massachusetts, that 
the person adopted must be younger than the person adopting and that 
they cannot be related within certain degrees of kinship. 32 

In Arkansas, the petition asking for permission to adopt must set 
forth the property of the child ; 33 in Michigan, it is necessary to publish 
a notice for three weeks in a newspaper in the county setting forth the 
intent to adopt. 3 * Pennsylvania, differing from New York, holds that a 
second adoption without the consent of the natural parents is not per- 
missible, the consent of the foster parents not being sufficient. 35 Montana 

2 8 Mass. Rev. Laws (1902) c. 154, § 1. 
"Succession of Caldwell (1905) 114 La. 195, 38 S. W. 140. 
3a Bckford v. Knox (1886) 67 Tex. 200, 2 S. W. 372. 
^Harle v. Horle (1918) 109 Tex. 214, 204 S. W. 317. 

32 Conn. Gen. Stat (rev. 1918) § 4878 et seq. 

33 Morris v. Prendergrass' Adm. et al. (1894) 59 Ark. 483, 28 S. W. 20. This 
also appears in other statutes, notably in that of New Jersey. 

34 Morrison v. Sessions' Estate, supra, footnote 10. 

35 Grove's Adoption (1918) 28 Pa. Dist. 988. 
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rules that racial difference is no objection to adoption, the point being 
raised -in a case where a French-Canadian adopted an Indian child. 38 
Indiana has a requirement to the effect that to render an adoption which 
takes place in another state valid in Indiana, a transcript of the record 
must be filed in Indiana. 87 In Illinois, both of the spouses must join in the 
adoption, and the courts have gone to the length of holding that a peti- 
tion by the wife alone — the husband being insane — is insufficient. 38 

So it goes, a mere recital showing that here is a branch of the law 
which, like our divorce law, is capable of bearing naturally and logically 
an attempt at unification. 

Concentrating now on New York State, we find the adoption pro- 
visions embodied in the Domestic Relations Law. 

Chapter 830 of the Laws of 1873 was the first general enactment on 
adoption, 30 but right of inheritance did not accrue to the adopted child 
until the amendment of 1887. There have been many amendments since 
that date — most of them piece-meal. For instance, in 1915 was passed the 
radical amendment permitting the adoption of adults which I shall dwell 
upon later, but the legislature left the legal definition of adoption such 
that it included only minors. This anomaly was later remedied. Then 
the legislature gave the right to non-residents of the state to come here 
and adopt children, but required (if the adoption was from an institu- 
tion) that the signed papers be filed in the office of the county clerk where 
the foster parents resided — an unworkable requirement, since the adop- 
tion was not consummated until that was done and the court was, of 
course, without power to compel county clerks in other states to accept 
and file said papers. With the passage of time this too was remedied. 
Just at present, the legislature has seen fit apparently to abolish the privi- 
lege formerly conferred of a wife or husband adopting a child with the 
consent of the other spouse — it must now be a joint adoption. 40 The most 
recent amendment confers power upon the superintendent or managing 
head of a hospital which has been continuously operated in this state for 
a period of at least five years last past or is duly licensed or incorporated 
as required by statute, in whose care an illegitimate child has been given 
by the written consent of its mother, to consent to the adoption. 41 

It is hoped that in the interest of uniformity and stability, the near 
future will see a complete harmonious recasting once and for all of these 
sections of the Domestic Relations Law. 

Before discussing the effect of the status created by this legal act, 

3 « J» re Pepin's Estate (1917) S3 Mont. 240, 163 Pac. 104. 

37 Markover v. Krauss, supra, footnote 7. 

as Watts v. Dull (1900) 184 111. 86, 56 N. E. 303. 

89 For an able review of the history of the law in New York State, see 
Gilliam v. Guaranty Trust Company (1906) 186 N. Y. 127, 78 N. E. 697. 

** Cf. Dom. Rel. Law § 110 before, N. Y. Cons. Laws (2d ed. 1917) 1937, .and 
after the enactment of Laws 1920, c. 433. 

« Laws 1921, c. 655. 
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it may be useful to outline for the practitioner the procedure in adoption 
as developed in New York- County and point out the salient features of 
the law by means of a number of concrete cases. 

Since the law permits the adoption to take place before the county 
judge or surrogate, the Supreme Court for the sake of uniformity refuses 
to exercise its undoubted jurisdiction, and all adoptions take place before 
one of the two surrogates of the county of New York. At the appointed 
time, the parties appear at the private chambers of the surrogate, and 
there sign the necessary papers. These are a petition reciting fully the 
facts, especially the jurisdictional ones, this to be signed by the foster 
parent or parents ; an agreement and consent in the form of a short con- 
tract entered into and signed by the foster parent or parents, the person 
having control of the minor and the person adopted if over the age of 
twelve, unless the adoption is from a charitable home when the person 
adopted need not sign if the surrogate so directs. There is also required 
an affidavit from the person having control of the minor, setting forth at 
length the reasons for the surrender. This naturally varies in every case, 
and often supplemental affidavits are required. 42 There must appear, 
though the law does not require it, an attorney who may be said to 
stand sponsor for the genuineness of the proceeding. 43 With the papers 
and predicated upon them is a court order allowing and confirming the 
adoption. The acknowledgments and the various affidavits are taken by 
the surrogate and the order signed by him after an examination of the 
parties, he being satisfied that the moral and temporal interests of the 
person to be adopted will be promoted thereby. It then becomes the duty 
of the attorney to record with the guardian clerk of the Surrogate's Court 
the names of the various parties to the proceeding and to file and record 
the original papers in the office of the county clerk of the county of New 
York. . There are no fees in the Surrogate's Court for the proceeding. 
So much for the procedure. The following are the illustrative cases : 
A and B, husband and wife, live in Boston, Mass. They are tem- 
porarily stopping in New York City, and desire before returning home 
to adopt the child of a poor family living in New York County. Their 
wish may be gratified. 44 If A and B had come from Buffalo, New York, 
the adoption could not be consummated in New York County. There 
seems to be no good reason for this arbitrary distinction. 

42 We find no provision for all these papers in the Domestic Relations Law, 
but they are required by the surrogate so that he may be satisfied, as he must be, 
that the moral and temporal interests of the person to be adopted will be promoted 
thereby. 

43 He takes an oath that he knows the parties to the proceeding. The acknowl- 
edgment to the agreement, instead of the general "to me known and known to me," 

reading "to me proven by the oath of , Esq., an attorney at law to 

be the parties." 

"Dom. Rel, Law § 112 (1$, supra, footnote 40. Prior to the 1916 amendment 
such an adoption could not take place — residence being construed as domicile. It is 
of the utmost importance for attorneys in such cases to consult the laws of the 
state where the foster parents reside. 
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A is living separated from his wife, they having duly entered into a 
separation agreement. A desires to adopt a child, and the question is, can 
he do so without either getting the consent of his wife or notifying her? 
Held, the parties living separately when the agreement was entered into, 
the agreement being in all respects valid and still in force, they are "law- 
fully separated" and the wife need not consent nor be notified. 

B is the wife of A, and they have one child. B obtains a divorce 
from A on the ground of the latter's adultery, being given the custody of 
the child. B marries D, and D desires to adopt the child. While the con- 
sent of A, the child's father, is unnecessary, the law requires that he be 
notified. For this purpose a citation is issued and served either personally 
or by publication in the manner prescribed by the Code of Civil Pro- 
cedure 45 for the service of any citation issuing out of the Surrogate's 
Court. 16 If we predicate, however, that the divorce was on the ground 
of desertion or that, there being no divorce, A had abandoned his wife 
and child, we find that no such notice to him is necessary. 47 

A and B, maternal grandparents, apply to adopt C, a minor. D, 
the mother, consents. E, the father, has been sentenced to federal prison 
and is confined therein. Held, he need not consent. 48 

A husband and wife adopted a child in Arizona, the parents con- 
senting. The adopting husband died. The wife remarried, and her new 
husband desires to adopt the child. Need the natural parents be notified? 
Held, no, for by the adoption in Arizona they surrendered all rights over 
the child. 

Petition is made for the adoption of an imbecile epileptic boy, 16 
years of age. As he cannot consent, the application should be denied. 49 

Where the child is illegitimate, a long-established rule of practice in 
the Surrogate's Court has been crystallized into the statutory mandate 
that the "fact of illegitimacy shall in no case appear upon the record" 50 — a 
good rule, as it prevents a public stigma against the child, who, in its 
new environment, may grow up to be a useful and honored, member of the 
community. 

In considering adoptions from orphan asylums, it is interesting to 
note the provision that the child shall, when practicable, be given to 
persons of the same religious faith as the child. This provision is gen- 
erally followed in the first instance by the institutions themselves, and 
the surrogates apply it to all adoptions under "the moral welfare" clause. 

« Since Oct. 1, 1921, Surr. Ct Act § 52 et seq., Laws 1920, c. 928; am. by 
Laws 1921, c. 438. 

44 Read in justification of the requisite of notice, In re Metzger (1921) 114 
Misc. 313, 186 N. Y. Supp. 269. 

«But query, in view of People v. Feser (1921) 195 App. Div. 90, 186 N. Y. 
Supp. 443? 

48 And in this case, despite his vigorous protest, the adoption was granted. 
In re Miller (1919) 179 N. Y. Supp. 181. 

**Ryon v. Sexton (1920) 191 App. Div. 159, 181 N. Y. Supp. 10. 

=o Dom. Rel. Law § 113, supra, footnote 40. 
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It is important also that the institution have the power under its charter 
to place children out for adoption,* 1 and in cases where the foster parents 
live outside of the state, that its principal place of business be in the 
county where the adoption takes place. 

The adoption of adults, permitted since 1915 by the statute, is a 
radical and sweeping departure from the whole theory of adoption as 
formerly recognized in this state — the theory of giving to a child a home 
and a parent. The surrogates have been extremely chary of exercising 
the power thus thrust upon them, and the facts developed in several cases 
have more than justified their caution. In a number of instances, the 
surrogates have denied such applications and castigated the petitioners for 
their ill-advised proceedings. 

The adoption of adults is known and permitted in several states, but 
the reported cases are not without their note of warning, and the deeper 
one delves the more reason for fearing danger becomes apparent. 52 The 
forceful dissenting opinion in Matter of MacRae 53 applies with renewed 
force, it would seem, to this change in the law. May not the legislature 
be said to have again "opened a new field of industry ?" And is it not time 
that what many thoughtful men have classed a piece of dangerous legis- 
lation be wiped from the books ? 

Sections 116, 117 and 118 of the Domestic Relations Law are con- 
cerned with abrogation or setting aside of an adoption which, of course, 
if granted, has the effect of severing the bond and restoring the adopted 
person to his original status. We will note that it is necessary for the 
parties to appear before the county judge or surrogate of the county where 
the foster parents reside and that the persons whose consent would 
have been necessary to an original adoption shall execute the agreement. 
There has been some question and some difference of authority as to 
whether or not an application would lie to the surrogate 5 * to vacate the 
order, but the weight of authority has been against the proposition, and 
it seems fairly clear that unless the Domestic Relations Law is appro- 
priately amended the only remedy lies in the equity power of the Supreme 
Court. 05 

Adoption affects the natural parents, the adopting party, the person 
adopted and the community. 

The natural parents are relieved from all parental duty towards and 
of all responsibility for the child. They have thereafter no rights to 

«/» re Antonopolo (1915) 60 N. Y. L. J. 1031, per Crane, /. 

52 See Jessup & Redfield, Law and Practice in the Surrogate's Court (H. W. 
Jessup ed. 1916) 837; Hillers v. Taylor (1908) 108 Md. 148, 69 Atl. 715; Stevens 
v. Halstead (1917) 181 App. Div. 198, 168 N. Y. Supp. 142; Bartholow v. Davies 
(1917) 276 111. 505, 114 N. E. 1017; Raymond v. Cooke (1917) 226 Mass. 326, 115 
N. E. 423; Matter of Lenora Rasmussm (1920) Surr. Decs. N. Y. Co. 556, per 
Cohalan, S.; Editorial, N. Y. L. J., April 9, 1917. 

" (1907) 189 N. Y. 142, 81 N. E. 956. 

s * Under Code Civ. Proc. § 2490 (6) ; Surr. Ct. Act § 20 (6), supra, footnote 45. 

65 Stevens v. Halstead, supra, footnote 52; Matter of Charlotte Hayford (1919) 
62 N. Y. L. J. 1081. 
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his property by descent or succession. 06 There is, of course, an exception 
to this, and that is in the case where the parent has remarried and the 
step-father or step-mother, as the case may be, adopts. 57 

What the parents lose, the foster parents may be said to gain. 
Thereafter they hold the legal relation of parents, and have all the rights 
and are subject to all the duties of that relation, including the right of 
inheritance. There is no more succinct statement of this than the follow- 
ing from a well-considered case in the Court of Appeals : "The policy 
of the Legislature has been to extend the artificial relations created by 
adoption to the relations existing by nature." The legislature has 
"effectively embodied in the law of descent a provision that the adopted 
child was the heir-at-law and next of kin of the adoptive parent to the 
same extent as though the adoptive parent in this case had borne the 
adopted child with all that the term 'mother' implies." 58 

The person adopted bears thereafter the legal relation of child to 
the foster parent, with all the rights and subject to all the duties of that 
relation, including the right of inheritance. The right of inheritance ex- 
tends to the heirs and next of kin of the person adopted, and such heirs 
and next of kin are the same as if he were the legitimate child of the per- 
son adopting. There is one limitation to this, perhaps best explained by 
saying that while adoption creates a mutual right of inheritance from one 
another, yet the adopted person may not inherit through the foster 
parent from a stranger to its blood. 59 By special statutory provision, the 
adopted person retains his rights of inheritance from his natural parents. 
The law governing is that in existence at the time of death of the foster 
parent. Of course, the foster parent may by will cut off the adopted 
child. 60 

From the viewpoint of the community, adoption, taking as it does in 
the majority of cases a child from a home of poverty or a charitable in- 
stitution and placing that child in an environment tending to his physical, 
mental and moral uplift and betterment, is surely a factor, and no mean 
one, for good in the welfare of the state. 

In conclusion, it is my judgment that a careful and complete recast- 
ing of our adoption statute embodying inter alia the suggestions offered 

66 Matter of MacRae, supra, footnote S3. 

B7 Dotn. Rel. Law § 114, supra, footnote 40. 

"8 Carpenter v. Buffalo General Electric Co. (1914) 213 N. Y. 101, 106 N. E. 
1026. Brothers and sisters of foster parents inherit from adopted child. The 
converse, it seems, b not true. In re Powell's Estate (1920) 112 Misc. 74, 183 
N. Y. Supp. 939. 

59 For instance: A leaves an estate for life to B, and at B's death to A's 
heirs. B's adopted child cannot defeat the rights of the remaindermen by 
claiming through B. Again A leaves an estate for life to B, and at B's death to 
B's heirs or next of kin. B's adopted child takes, and in doing so takes not through 
B but from A as belonging to a class specified. See Jessup & Redfield, op cit. 
840, and the cases cited therein of Gilliam v. Guaranty Trust Co., supra, footnote 
39, and Matter of Leask (1910) 197 N. Y. 193, 90 N. E. 652. 

e *Ennis v. Chichester (1919) 187 App. Div. 53, 175 N. Y. Supp. 244. 
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in this paper, especially the repeal of the obnoxious and inimical pro- 
visions permitting the adoption of adults, 61 should be strongly urged upon 
the legislature, and that an attempt should be made to render uniform the 
adoption statutes in the various states. Both of those steps would seem to 
be sane, logical and constructive developments of this law which is, as 
we have seen, so closely interwoven with the welfare of both the in- 
dividual and the community. 

John Francis Brosnan 
New York City 

61 There might be a saving clause to cover the case of a person taken into the 
family when a child and continuously a member of the household but never legally 
adopted. 



